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QUESTION PRESENTED 
1. Does not the contract on its face and the accompanying papers made 
a part of the record clearly establish that appellants are entitled to fees for 
services rendered on appeal in this Court and in the Supreme Court of the 
United States and that the conclusion of law arrived at by the trial judge is 


contrary the applicable principle announced in Pinto vs. Seeley, 135 P 43 and 
Kirwin v. McIntosh, 110 P 2d 735. | 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,803 


In the Matter of: 


JAMES J. LAUGHLIN and 
ALBERT J. AHERN, JR., Attorneys 
for Guardian of the Estate of 
Thomas Charles Ball, Infant, 


Appellants 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLANTS 





JURISDICTIONAL STATEMENT 


This is an appeal from the judgment of the United States District Court for the 


District of Columbia with appropriate findings of fact and conclusions of law 
denying to appellants legal fees for services rendered on appeal. Notice of 
appeal was timely filed. This Court has jurisdiction by virtue of Section 1291, 
Title 28 of the U.S. Code. 
STATEMENT OF POINTS | 
1. The record in this case clearly shows that by the contract between 





the appellants and the Guardian and the accompanying papers that appellants 
| 
were entitled to additional compensation for legal services rendéred as an 


appellee in this Court and as a respondent in the Supreme Court of the United 





2 


States and the ruling of the Trial Judge construing the alleged ambiguity or 
omission against appellants is inequitable and contrary to the correct principle 
of law announced in Pinto v. Seely, 135 Pac. 43 and Kirwin v. Mcintosh, 110 
Pac.2d 735. 
SUMMARY OF ARGUMENT 

1. The Trial Judge’s finding of fact that the appellants had performed 
extraordinary service and that a fee of $2,000 for appellate services rendered 
was fair and reasonable required an entry of judgment in appellants’ favor and 
the mere fact that an infant was involved should not prevent entry of the order 
so long as the infant was competently represented by a Guardian and provided 
the Court was of the opinion that the services rendered warranted an award of 
counsel fees. 

STATEMENT OF THE CASE 

The appellants James J. Laughlin and Albert J. Ahern, Jr. were attorneys 
who represented Mrs. Rita H. Ball, mother and natural guardian of the infant 
Thomas Charles Ball in an action filed in the United States District Court for 
the District of Columbia for injuries received by the minor son. The agree- 
ment executed between the appellants and the mother as natural guardian is 
reflected in the Joint Appendix at (J.A. 4 ). Pursuant to that agreement the 
case came on for trial and after one trial which lasted for several days ended 
in a mistrial. A subsequent trial occurred in the United States District Court 
which resulted in a verdict of $17,500 for the minor and $4,000 for the parents. 
The appellant Murphy Auto Parts Co., Inc. filed a notice of appeal and prose- 
cuted an appeal to this Court. There was involved in this appeal the novel and 
somewhat substantial question as to the correctness or incorrectness of the 
trial judge in admitting a spontaneous declaration at the scene which the ap- 
pellant Murphy Auto Parts Co. Inc. contended was the sole evidence upon which 
the agency was based. Appellees’ counsel filed a brief in this Court asking that 
the judgment be affirmed. This brief is filed as an exhibit in this cause. This 
Court on November 22, 1958 101 U.S. Ap DC 416 affirmed the judgment of the 
United States District Court for the District of Columbia. The appellant Murphy 
Auto Parts Co., Inc. filed a petition for rehearing in banc which counsel opposed, 








* Cause. 


his memorandum being an exhibit in this cause. Thereafter the appellant 
Murphy Auto Parts Co., Inc. petitioned the Supreme Court of the United 
States for review and appellants Ahern and Laughlin prepared an opposition 
in the Supreme Court of the United States which is filed as an exhibit in this 





At the conclusion of this appellate process Messrs. Ahern ahd Laugh- 

lin filed a petition to allow legal fees for services rendered on appeal (J.A.1-3). 
The petition asked for an award of $2,000 for services rendered in this Court 
and in the Supreme Court of the United States (J.A.1-3). There was also filed 
in the cause a statement of the guardian Rita H. Ball. That is reflected in the 
Joint Appendix at (J.A.9 ), to the effect that it was never contemplated or dis- 
cussed with either Mr. Ahern or Mr. Laughlin that the contract calling for one- 
third of the recovery in the District Court was meant to cover services which 
might be rendered by an appeal from the opposing party (J.A. 9 ), and consent- 
ing to the fees requested. The Register of Wills Office filed a mémorandum 
with the Court objecting to the allowance stating in effect that the appellants by 
appealing were protecting their own interests and that no award should be made 
for appellate services rendered (J.A.3-4). Also filed in support of the petition 
to authorize the payment of legal fees was a Statement of Services (J.A. 6-9) 
which set forth the nature of the services rendered on appeal and jshowed the 
actual increment that resulted to the Estate in interest while the appeal was 
wending its way through the courts. The trial judge entered findings of fact 

and conclusions of law (J.A.9-11). In these findings he found that the contract 
entered into by appellants and the natural guardian related solely to proceed- 
ings in the United States District Court for the District of Columbia (J.A.10 ). 
The trial judge found further that the natural guardian, with whom the appel- 
lants had contracted, consented to the award of appellate fees and also found 





as a fact that at no time was an appeal discussed by either herself, appellant 
Laughlin or appellant Ahern (J.A. 10). The court also found in Paragraph 8(J.A. 
10-11) that the various services rendered in the United States Court of Ap- 


peals for the District of Columbia Circuit and the Supreme Court were reason- 
ably worth $2,000 taking into consideration the size of the judgment, the results 
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obtained and the interest which accrued on the judgment pending appellate re- 
view. The court in its conclusion of law, however, ruled that while it would 
enter an order awarding a fee of $2,000 to the appellants if only adults were 
involved, since an infant was involved in the agreement the court concluded 
as a matter of law that in the absence of a specific provision of the contract 
providing for additional fees for services rendered on appeal the agreement 
would be construed against the appellants for further legal payment. Notice 
of appeal was timely filed. This appeal follows. 

ARGUMENT 
I. The record in this case shows that the contract between the appellants 
and the natural guardian did not contemplate services rendered on appeal and 
the mere fact that an infant was involved does not require this Court to deny 
legal fees for valuable services rendered on appeal. 

We initially recognize the general principle that in contingent-fee agree- 
ments between attorneys and clients the said agreements are strictly construed 
and any ambiguity is resolved against the attorney. McClintock vs. Bathurst 
73 P2d 1237, 23 Cal App 2d 647, In Re Irwin 91 P 2d 518, Waugh v Q&Co 16 
F 2d 363. 

In the present case, however, the record clearly shows by the contract 
executed (J.A. 4 ), by the statement of the guardian (J.A. 9 ) and by the find- 
ings of fact of the trial judge himself (J.A.10-11) that the contract in question 
only called for services in the United States District Court for the District of 
Columbia. The trial judge’s conclusion of law establishes that the legal serv- 
ices rendered were reasonably worth $2,000 but denies recovery solely on the 
basis that an infant was involved in the agreement and that no specific provi- 
sion was included for services to be rendered on appeal. In this connection we 
think the facts in this case come within the principle announced by the District 
Court of Appeals in Pinto v. Seely, 135 Pac. 43, where the Court stated as fol- 
lows: 


‘It may be conceded that in construing contracts between attor- 
neys and clients concerning compensation in which there is any am- 
biguity as to the intent of the parties, it is the rule generally accepted 
by courts to adopt such a construction of the contract as will be most 
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favorable to the interests of the client. Hitchings v. Van Brunt, 38 

N.Y. 335 and Sander v. Seelye, 128 Ill. 631, 21 N.E. 601. We do not 
understand, however, that the rule in this behalf is so inflexible 
that it may be invoked to perpetrate a palpable injustice, or that it 
calls for a construction of such contract upon the express covenants 
of the parties. The contract in controversy did not upon its face call 
for the professional services of Pinto beyond the successfuljdeter- 
mination and satisfaction of the litigation in the court of first resort; 
and it cannot be said as a matter of law that the mere making of such 
a contract, coupled with the acceptance of a retainer thereunder, ob- 
ligated Pinto to prosecute an appeal to the court of last resort. In 
the absence of an express or implied agreement to that effect, there 
is no unqualified rule of law which requires the services of an attor- 
ney, under a contract of employment in a particular piece of litigation, 
to continue until the final determination of the controversy upon appeal 
before the attorney can claim compensation for the services contracted 
for. Nor does the mere acceptance of a retainer under such a contract 
necessarily imply a retainer and consequent obligation to carry the 
controversy to the court of last resort. Weeks on Attorney | at Law, P. 
688 and Bartholomew v. Langsdale, 35 Indiana 278.’ 


In the present case, see Provident Land Corp. vs. Bartlett ; 165 P 2d 419, 
the findings of fact and conclusions of law by the trial judge were to the effect 
that he would have awarded the $2,000 if an infant were not involved. In this 
respect when the agreement was entered in this case it was entered by the 
appellants with the natural guardian and mother Mrs. Rita H. Ball who subse- 
quent to the verdict in this cause became the legal guardian of the Estate. As 
an adult and as a guardian she had the right and authority to represent the in- 
terests of the infant in the absence of any fraud and consequently under the 
very reasoning of the trial judge in his findings of fact and conclusions of law 
a judgment of $2,000 should have been entered for the appellants. 

The contract existing between the appellants and the guardian must be 





given the same construction as any other contract and this principle ‘ls announced 
in Markarian v. Bartis, 199 Atl. 573, where the Court stated: 


‘‘Contracts for attorneys’ services stand on the same ground and 
are governed by the same rules as other similar contracts for services.’’ 


Since the trial judge has ruled that the claim of $2,000 was justified on the 
record we do not feel that any cases need be cited in support of the value of the 





services rendered except to say that the ruling of this Court on the admission of 
| 
the spontaneous declaration upon which the judgment was predicted would in and 
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of itself warrant a substantial recovery for legal services rendered for as is 
stated in 143 A.L.R. 678 to 682 and 56 A.L.R. 2d 20 to 24: 


‘‘The novelty of the issues involved in the litigation has been 
referred to as effecting the difficulty and hence the value of legal 
services.’’ 


In connection with the findings of fact of the trial judge, he found as a fact 
that the contract did not contemplate any appellate services and the effect of 
his ruling is thus to rewrite the terms of the contract and as is point out in 
Pinto v. Seely, 135 Pac. 43, the effect of such a construction is to work an in- 
equity against the attorneys. The client and guardian by her statement consent- 
ing to appellate fees and the judge by his findings relevant thereto bring this 
case within Kirwin vs. McIntosh, 110 P 2d 735 wherein the court stated : 


“Of course if the client, by statements or actions subsequent 
to the execution of the contract has indicated an interpretation in- 
consistent with that for which he contends, orwhere the obvious 
intent of the parties would be violated by a strict interpretation of 
the written instrument the rule does not apply.’’ 


In this connection it must be remembered as set forth at Page 3-4 of the Joint 
Appendix that the Estate during the process of the appeal earned $966.30 in 
interest. 

Other cases which we call to the Court’s attention in support of our claim 
for legal services rendered on appeal and which set forth some of the criteria 
upon which the courts have awarded legal fees for unanticipated services are: 

Perlman v. Feldman, 160 F.Supp. 310; 
Grey v. Brunetti, 161 F.Supp. 151; 
Kurland v. Summers, 271 Pac.2d 555. 

With respect to the objection of Mr. Cogswell that to allow the recovery 
in this case of $2,000 would mean a net payment to the attorneys of 44%, in 
many jurisdictions tort actions such as the present one have approved fees up 
to 50% for trial proceedings only but in this case the lower court rejected Mr. 
Cogswell opinion of excessivness and specifically found the amount claimed to 
be reasonable. . 

CONCLUSION 

In light of the above, since all parties to the contract agree that it did not 

embrace services rendered on appeal and since the trial judge has made such 
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P a finding and has also found that the fee claimed for is reasonable) we ask this 
Court to apply the doctrine of Pinto v. Seely, supra, and to award counsel $2,000 


for legal services rendered on appeal. 
| Respectfully submitted, ! 


" JAMES J. LAUGHLIN 
° ALBERT J. AHERN, JR. 


1 National Press Building 
Washington 4, D. C. 


Appellants Pro Se 
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JOINT APPENDIX 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 





NO. 14,803 


In the Matter of: 


JAMES J. LAUGHLIN and 

ALBERT J. AHERN, JR., Attorneys 
for Guardian of the Estate of 
Thomas Charles Ball, Infant, 


Appellants 





APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA ! 





IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In Re Guardianship of 
: Guardianship No. 12460 | 
THOMAS CHARLES BALL : | 


PETITION TO ALLOW LEGAL FEES FOR APPELLATE SERVICES 
RENDERED 
1. Your petitioner Albert J. Ahern, Jr. is an attorney at law: erating 
within the District of Columbia. 
2. Petitioner was counsel for the infant Thomas Charles Ball in the fol- 
lowing civil actions: 5224- 52 and 932-55. | 
3. Trial was had in the United States District Court for the pak of 
Columbia before the Honorable Edward M. Curran and a jury’s verdict of 
$17,500 was returned for the infant. | 
4. An appeal was taken by the appellant Murphy Auto Parts: Company, 
Inc. to the United States Court of Appeals for the District of Columbia Circuit 





and the Court of Appeals, in a unanimous opinion, entered a judgment affirming 
the decision of the court below. The opinion is attached hereto and made a part 
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hereof. Petitioner’s brief in the Court of Appeals on the important question of 
an excited utterance is attached hereto and made a part hereof in connection 
with petitioner’s proof of services rendered. 

5. After the decision in the United States Court of Appeals for the Dis- 
trict of Columbia Circuit the appellant moved for a rehearing en banc which 
was opposed by the petitioner. Copy of petitioner’s opposition is attached here- 
to and made a part hereof. 

6. The United States Court of Appeals denied the Petition for Rehearing 
En Banc and the appellant Murphy Auto Parts Company, Inc. then made appli- 
cation to the Supreme Court of the United States for a petition for a writ of 
certiorari. Petitioner filed an opposition to the petition for certiorari and a 
copy is attached hereto and made a part hereof. | 

7. Petitioner’s contract with the mother, and guardian, which is on file 
in this cause, called for a payment of one-third of any recovery for the trial 
in the United States District Court for the District of Columbia. Said sum has 
been paid. 

8. Petitioner now asks this Court to assess a legal fee of $2,000 for the 
great amount of work done in the Court of Appeals and in the Supreme Court of 
the United States in defending the judgment of the court below. Petitioner wish- 
es to point out to the Court that in the lengthy appellate process in which peti- 
tioner was defending this judgment there accumulated to the appellee’s benefit 
interest and costs in the amount of $1,449.60. 

9. In connection with this petition and the attached statement of services 
and to assist the Court in determining the reasonableness of the claim of $2,000, 
we have set forth in detail the time and effort involved in defending this judgment 
on appeal. 

WHEREFORE, The premises considered, petitioner prays: 

1. That this Court award petitioner $2,000 for legal services rendered 


on appeal; 
2. That this Court authorize and direct the guardian Rita H. Ball who has 





3 


consented to this petition to disburse the sum of $2,000 to counsel for appel- 





late services rendered. 


/s/ Albert J. Ahern, Jr. 
bert J. Ahern, Jr. 


Subscribed and sworn to before me 
this 28 day of March, 1958. 


Notary Public | | 
District of Columbia 
I, Rita H. Ball, guardian of the estate of Thomas Charles Ball, have read 
the above petition and statement of services and have no objection to the fees 
claimed by Mr. Albert J. Ahern, Jr. for defending the judgment o appeal. 
/s/ Rita H. Ball | 


Rita H. Ball 
Guardian of the Estate of 
Thomas Charles Ball 





OFFICE OF REGISTER OF WILLS AND CLERK OF THE PROBATE COURT 
UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 


Washington 1, D.C. | 


THEODORE COGSWELL May 1, 1958 ! 
ee ee ea Re: Guardianship Estate of 


Thomas Charles Ball 
Minor, Gat. No. 12,460 


MEMORANDUM FOR JUDGE CURRAN, - | 

Question is presented as to whether counsel should be entitled to a fee in 
addition to a one-third contingent fee previously granted them for services ren- 
dered in connection with suit for wrongful injury of the minor. ! 

A recovery of $17,500 was had after jury’s verdict ina civil action case. 
As of such time counsel was allowed a fee of one-third of the amount, or $6,316.50 
(one-third of the $17,500 plus one-third of interest and costs of $1,449.60). 

An appeal was taken by one of the defendants, and the Court of Appeals af- 
firmed the decision in the District Court. Petition for re-hearing in banc was 
filed; opposition to such was filed by counsel herein and the petition was denied. 
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Appellant then applied for a writ of certiorari and a brief in opposition to such 
was filed by counsel. The Supreme Court denied the writ. 

Counsel now requests an additional allowance of $2,000 for services ren- 
dered by them in the Court of Appeals and the Supreme Court. If such addi- 
tional fee was allowed it would make a total allowance for counsel of $8,316.50 
out of the total recovery of $18,949.60, or 44%. The guardian (mother), states 
that she has no objection to the fee. 

This office is of the opinion that the 33-1 /3% allowance previously granted 
by the Court at the time of the decision in the lower court should be sufficient 
without a further allowance for the reason that counsel’s defense of the verdict 
in the upper courts was for the protection of their fee as well as the amount of 
the verdict. Attention is respectfully invited to the contingent fee agreement 
(marked in jacket by tab) which apparently contemplates only a 33-1/3 contin- 
gent fee to counsel. 

Respectfully submitted, 
/s/ 


TC IB Register of Wills 


/Piled July 24, 19567 Register of Wills 
AGREEMENT 
It is hereby agreed this 11th day of November, 1952 by RITA H. BALL, 
JAMES J. LAUGHLIN and ALBERT J. AHERN, JR. that Mr. Laughlin and Mr. 
Ahern shall file the necessary suits in the United States District Court for the 
District of Columbia in behalf of my son Thomas for injuries received by him 
and in my behalf and in my husband’s behalf for damages as a result of in- 


juries received by my son. 

It is further agreed and understood that out of the proceeds to be recov- 
ered by either my son, by myself or my husband, Mr. Laughlin and Mr. Ahern 
are to receive one-third of the proceeds and we are to receive two-thirds. | 





>| 
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May 13, 1958 


Honorable Edward M. Curran 
United States District Judge 

U.S. Court House . 
Third and Constitution Ave., N. w. 


Washington, D.C. Re: Guardianship No. 1 


Dear Judge Curran: 


2460 





Enclosed is a memorandum of cases with respect to our claim for appel- 


late fees for services rendered in the United States Court of Appe 
the Supreme Court of the United States. 


als and in 


| 
| 


As is reflected in the contract between the guardian and counsel, the 
language plainly indicates that the intentions of the parties were that counsel 


would receive one-third, client two-thirds, for trial in the United 


States Dis- 


trict Court for the District of Columbia if successful. The guardian, Mrs. 


Rita H. Ball, has by her consent acknowledged the fact that it was| 
templated that there would be services rendered in the Court of A 


never con- 


ppeals or in 


the Supreme Court of the United States and in light of the cases which I will 
now cite I feel the Court would be justified in awarding a fee as to these serv- 
ices on a quantum meruit basis. The sole question then would be whether the 


fee is a reasonable one. 


In 7 C.J.S. Section 182, at Page 1058, under the caption ‘‘Services not with- 





in original agreement’’, the following is states: 


‘Where an attorney renders services clearly not donbempiated 
as probable or necessary at the time of making the agreement, but 


made necessary by subsequent unexpected and unusual developments 
in the progress of the cause, he is entitled to extra compensation on_ 


the ground that the original agreement did not cover the services 


performed. Ownbey v. Silverstein, 194 p. 607, 69 Colo. 325; 
v. Hadley, 178 P. 942, 91 Or. 343.” | 


At 6C.J., Page 739, Note 88, the following is read: 


Duniway 


‘“‘The zealous regard that the law rightfully exercises in protecting 


the interest of the client in his dealings with his attorney should not be 
allowed to operate so far as to work a rank injustice to the attorney in 
matters where it is apparent there could have been no possible design 
on the attorney’s part to overreach his client in entering into the con- 


tract. Isham v. Parker, 29 P. 835.” | 


| 
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I think it is significant to state that the present case is distinguishable mi 
from a line of cases which construe ambiguities in a contingent fee arrange- 
ment strictly against the attorney because in those cases the claim for a fee 
has been a disputed one whereas in the present case both parties to the agree- d 
ment recognize that the services rendered on appeal and in the Supreme Court 
of the United States were not envisaged and not contemplated in the original 
agreement. 

There has been a judicial holding that in a contract agreement between 
an attorney and his client for an agreed sum that this does not obligate or re- 
quire the attorney to carry the case to the court of last resort. Pinto v. Seely, 
135 P. 43, 22 Cal. App. 318. | 

In the present case the estate benefited while the appeal went through its 
time-consuming processes and a great deal of time and effort was expended on 
this appeal. I believe the facts in this case would justify the invocation of the 
rule quoted above to the effect that where unexpected services are rendered 
above and beyond the agreement and is so recognized by the parties, the Court 
can award compensation for legal fees so as to prevent an injustice to the at- 
torney. 

Thanking you for your consideration, I am 

Sincerely yours, 


/s/ 
AJA:Ik Albert J. Ahern, Jr. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In Re Guardianship of : 
: Guardianship No. 12460 < 
THOMAS CHARLES BALL : 


STATEMENT OF SERVICES J 

This case was tried in the United States District Court for the District F 

of Columbia and a verdict of $17,500 was returned for the infant and a verdict b 
of $4,000 for the mother and father. Subsequent to the rendition of the verdict * 
7 





the individual defendant James B. Murphy filed a Petition of Bankruptcy in the 
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Federal Court in Baltimore and Murphy Auto Parts, Inc. noted an appeal to the 
Circuit Court. There was involved in this trial, the Trial Judge gave grave 
and weighty consideration to the issue when it arose during the course of the 
trial, the question of the admissibility of a spontaneous declaration by the de- 
fendant James B. Murphy which had witnin its ambit matters which involved 
the question of agency. Objection was raised by the defendant Murphy Auto 
Parts, Inc. that the effect of the declaration was to prove the agency out of the 
mouth of the agent and that it should be excluded. The Trial Judge, when this 
case was argued, heard extensive argument on this issue and after listening to 
’ both sides delivered his opinion in which he ruled the declaration was admis- 
sible. James B. Burphy (sic), the defendant, was only covered with a policy to 
the extent of $5,000 which was paid and is reflected in the accounts which have 
been filed in this cause. The appeal thus proceeded with full force and vigor 





| 


with respect to Murphy Auto Parts, Inc. ! 
Counsel prepared all the necessary papers to insure that a proper record 
was developed for the appellee and in the preparation of his brief which is at- 


tached hereto and made a part hereof counsel spent ten solid days in the library 
in which he searched all the pertinent authorities he could find, both in the State 
and in the Federal courts, to justify and to support the ruling of the Trial Judge 
on the admissibility of this declaration. While counsel felt from his review and 
analyzing the authorities which he read that the Trial Judge was correct in his 
ruling, there still existed a very serious question which was present on the ap- 
peal, which, if determined adversely to the appellee, would have resulted in 
most likely a judgment ordering a directed verdict in favor of Murphy Auto Parts, 
Inc. There was a total of Yy hours spent in the library on this issue. The matter 
was argued before the United States Court of Appeals for the District of Colum- 
bia Circuit and the day prior to argument, counsel spent another entire day in the 
library tracing all last minute authorities on the issue so that he would be pre- 
pared to defend the ruling of the Trial Judge with respect to the admissibility of 
this declaration. | 

The Court of Appeals held the case for some period of time. During the 
pendency of the appeal counsel seriously considered the advisability of in some 
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manner compromising the appeal in view of the substantiality of the question. 
However, the counsel for the appellant, who it appeared never waivered in his 
doubt as to the inadmissibility of the declaration, did not see fit to continue 
these discussions. After a considerable period of time the United States Court 
of Appeals, in an unanimous opinion written by Judge Burger, affirmed the ruling 
of the Trial Judge. This opinion is attached hereto and made a part hereof. 
Counsel deems it significant to state that the opinion has received considerable 
comment and has been cited in certain law journals and in certain issues of the 
Atlantic Reporter as one of the significant highlights in the development of the 
doctrine of agent and principal and developing the doctrine on the admissibility 
of res gestae declarations. 

After the United States Court of Appeals had rendered their decision the 
appellant moved for a rehearing in banc and filed a further petition requesting 
such relief. Counsel opposed the petition for rehearing in banc. A copy is at- | 
tached hereto and made a part hereof. After due consideration the United States 
Court of Appeals for the District of Columbia Circuit denied the petition for a 
rehearing in banc and the appellant then applied to the Supreme Court of the 
United States for a writ of certiorari. Counsel was then required to do the 
necessary preparation in opposition to the petition for certiorari and he spent 
three days in the library in preparing and drafting the opposition in rough draft 
and in his dictation to his secretary. A copy of his opposition to petition for 
writ of certiorari is attached hereto and made a part hereof. The amount of 
time consumed in this and the opposition to the petition for rehearing in banc 
was 40 hours. 

Counsel deems it significant to state in this connection that his claim for 
$2,000 appellate fee, which includes his defending of the judgment in the United 
States Court of Appeals and in the Supreme Court of the United States, amounts 
to approximately a $500 charge over and above the interests and costs which 
accumulated on the judgment which counsel was defending. 

In view of the great amount of work done on the appeal as evidenced by 
the record in the United States Court of Appeals for the District of Columbia 
Circuit which counsel calls the Court’s attention to and the briefs attached hereto 
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and made a part hereof, counsel asks that this Court enter an order allowing 

him an appellate fee of $2,000. As reflected in the petition filed by the guar- 
dian, she has consented to said fee and counsel now submits it to the Court for 

approval. 


/s/ Albert J. Ahern, Jr. | 
Albert J. Ahern, Jr. 
Petitioner 





STATEMENT OF THE GUARDIAN RITA H. BALL | 
In connection with the claim of Mr. Ahern and Mr. Laughlin to be awarded 
| legal fees for defending my son’s judgment in the United States Court of Ap- 
peals and in the Supreme Court of the United States, I wish to state to the Court 
that in connection with my contract that was originally entered into with Mr. 
Ahern and Mr. Laughlin I did not contemplate that their services would include 
work in the Court of Appeals or in the Supreme Court of the United States and 
this matter was not discussed by either Mr. Ahern or Mr. Laughlin. I wish to 
make this statement in connection with their petition and feel they should be 
awarded a fee for work on appeals. | 
I am well aware of the time and attention they gave my litigation as I had 
occasion to confer with them on many occasions. It is my hope that consider- 
ing all the circumstances they will be allowed the fee they have requested and 


to which I have affixed my consent. 





/s/ | 
RITA H. BALL 
Guardian 

Dated: May 19, 1958 


IN THE UNITED STATES DISTRICT COURT ! 
FOR THE DISTRICT OF COLUMBIA ! 


In Re Guardianship of : 
: Guardianship No. 12460 — ; 
THOMAS CHARLES BALL : ! 


| | JUDGMENT 
This cause came on to be heard upon the petition of counsel for the infant 
Thomas Charles Ball and guardian Rita H. Ball to authorize the Court to award 


/ 
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legal fees for appellate service rendered in behalf of the infant and the Court 
having examined the petition and file, makes the following findings of fact: 
Findings of Fact 

1, That by judgment of this Court in Civil Action Nos. 5224-52 and 932-55 
a judgment was obtained in behalf of the infant Thomas Charles Ball in the amount 
of $17,500. 

2, That by contract which is filed in this cause the guardian Rita H. Ball 
hired Messrs. James J. Laughlin and Albert J. Ahern, Jr. on a contingent fee 
basis whereby counsel were to receive one-third and the infant, through the guar- 
dian, two-thirds of any judgment or settlement obtained in the United States Dis- 
trict Court for the District of Columbia. | 

3. That the contract relates solely to proceedings in the United States Dis- 
trict Court for the District of Columbia. 

4. That following the judgment entered in Civil Action Nos. 5224-52 and 
932-55 an appeal was noted to the United States Court of Appeals for the District 
of Columbia Circuit by the defendant Murphy Auto Parts Company, Inc. 


5. That petitioners Messrs. Laughlin and Ahern have requested this Court 
to authorize disbursement of $2,000 for legal services rendered in defending the 


judgment on appeal. 

6. That in support of their claim for appellate fees this Court finds that 
meritorious and exceptional service was rendered in the United States Court of 
Appeals for the District of Columbia Circuit and that further appellate services 
were rendered by Messrs. Laughlin and Ahern in the Supreme Court of the United 
States in opposing the petition for writ of certiorari. 

7. The Court finds from the statement supplied by the guardian Rita H. 

Bali that she consents to the appellate fees and further with respect to the con- 
tract she entered with Mr. Laughlin and Mr. Ahern at no time was an appeal dis- 
cussed by either herself, Mr. Laughlin or Mr. Ahern. 

8. The Court finds that the services rendered by Messrs. Laughlin and 
Ahern in successfully defending the judgment in the United States Court of Ap- 
peals for the District of Columbia Circuit which included: (1) Filing of appellee’s 
brief; (2) Participating in oral argument; (3) Filing an opposition to rehearing en 
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banc and (4) Filing a printed opposition to certiorari in the Supreme Court of 


the United States, are reasonably worth $2,000 taking into consideration the 
size of the judgment, the results obtained and the interest which accrued on 
the judgment pending appellate review. ! 
CONCLUSIONS OF LAW 


| 
1. That while the appellate services rendered warrant the fee of $2,000 


| 
' 
| 
i 


and while the Court would enter such an order if an infant were not involved 

in the agreement, the Court concludes as a matter of law that in the absence of 
a specific provision in the contract providing for additional fees for services 
rendered on appeal, the said agreement must be construed against the claim 
for further legal payment and must be construed to include services rendered 
on appeal. | 
WHEREFORE, counsel’s petition for an order authorizing disbursement 
of $2,000 for appellate counsel fees is hereby denied. 


/s/ Judge Curran 


United States District ae 








